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Abstract  

Child custody is a complex, emotionally charged, expensive, and highly litigated matter 

in the United States.  Child custody matters occur between divorcing parents, unmarried parents, 

parents and grandparents, and parents and the government.  In order to decide these cases, courts 

currently use a legal principle known as the child’s best interest standard.  Approximately 22 

States and the District of Columbia list in their statutes specific factors for courts to consider in 

making determinations regarding the best interests of the child.  Tennessee has 10 elements of 

consideration for the best interest standards, whereas California has an unexhaustive list of 5 

factors.  Both Tennessee and California include concerns regarding domestic violence and abuse 

by one parent or the other, but California has created a higher level of protection for children that 

might end up in primary care of a perpetrating parent through use of a rebuttable presumption 

that deems placing a child in the care of the abuser as determintal.  Considering the societal 

norms and legal history of parental rights up to the present day legalities of the issue, it truly 

highlights the tenuous relationship between fundamental rights of the parent, the child, and the 

psychological impacts surrounding custody decisions.  This level of complexity at the 

intersection of law and psychology is ground ripe for research and professional practice of a 

forensic psychology professional.  Sparce research, inconsistent application of the best interest 

standards to cases, serious concerns surrounding the negative impacts of conflict and domestic 

violence on children create opportunity for the development and implementation of best practices 

for ethical considerations, as well as for invoking much needed social change in the field of child 

custody.   
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Forensic Psychology and the Best Interest of the Child Standard 

Child custody is a complex, emotionally charged, expensive, and highly litigated matter in 

the United States.  Child custody matters occur between divorcing parents, unmarried parents, 

parents and grandparents, and parents and the government.  According to the 2013 US Census, 

13.4 million parents live separately with children under the age of 21, and of those, 5 out of 6 are 

mothers in primary custody of the child, and 1 out of 6 are fathers (Grall, 2016).  The US 

Department of Health and Human Services reported that in 2015, there were 427,910 children in 

foster care, and 30% of these children were placed in a relative’s home (US Dept. Health and 

Human Services, 2016). These statistics infer a high number of custody cases or potential 

custody cases in our country.  Further, it is estimated the average cost of divorce with children is 

$19, 200, and taking as long as 11 months (Martindale-Nolo, n.d.).  

In order to decide these cases, courts currently use a legal principle known as the child’s best 

interest standard.  This standard, in general “…means that all custody and visitation discussions 

and decisions are made with the ultimate goal of fostering and encouraging the child's happiness, 

security, mental health, and emotional development into young adulthood” (Findlaw, n.d.). The 

attorneys and advocates will argue the facts of a case based upon this standard in order to 

persuade the court how it should decide the custody and visitation arrangement for a child stuck 

in the middle of it all.   

In some cases, a child custody evaluator or a guardian ad litem might be appointed to a case 

to assist the court in understanding the complexity of the case and provide the court with a 

recommendation based upon extensive research, investigation, and in some cases, psychological 

evaluations.  These evaluators and special attorneys must be knowledgable in both mental health 

issues, child development, interpersonal relationships, parent and child attachment, and the law.   

http://family.findlaw.com/child-custody/parental-visitation-rights-faq.html
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Child custody matters are perfectly in the middle of the intersection of the law and 

psychology, which is where forensic psychology professionals thrive.  The balance between law 

and psychology is required in child custody disputes, and at the center of that is the 

understanding and the proper application of the best interest standard to the facts of a case.   

Approximately 22 States and the District of Columbia list in their statutes specific factors for 

courts to consider in making determinations regarding the best interests of the child, although 

there  is variance regarding the individual factors (Child Welfare Information Gateway, n.d.). For 

instance, in Tennessee, the best interest standard is enumerated in the Tennessee Code Annotated 

§ 36-6-106 (2010) listing 10 individual considerations to establish a case of best interests 

(Tenn.Code Annotated, 2010), and in California, Family Code § 3011 provides a nonexhaustive 

list of 5 elements for the court to weigh for the best intests of the child standard (CA Legislature, 

2013). Some of these considerations include, attachment of child to parent, ability for parent to 

financially provide for child, the character of parent, and presence of domestic violence and/or 

abuse.  Notably, domestic violence, although mentioned in both States’ statutes regarding the 

best interests of a child, California created a rebuttable presumption (Family Code § 3044) that a 

perpetrating parent gaining custody of a child would be presumed detrimental to the child, and 

would require the parent to rebut this presumption (CA Legislature, 2004).   

Overall, the best interest of the child standard has been discussed in peer reviewed journal 

articles and litigated in the courts establishing case law to provide some guidance, but it is still a 

broad and nebulous standard to truly understand and apply consistently (Charlow, 1996; 

Carbone, 2016).  Because this is such a broad topic, and the purpose of this academic paper has 

limitations on length, as well as the time allotted to complete, focusing on this legal standard will 

be necessary.  Thus, this research paper will focus on the history and overview of parental rights 
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and the best interest standard,  impact of this legal issue on forensic psychology professionals, 

ethical dilemmas for forensic psychology professionals, best practices for forensic psychology 

professionals, and best practices for the potential contribution to social change..  This legal issue 

imparticularly is important to forensic psychology professionals that provide child custody 

evaluations and consultations on child custody and visitation matters in civil litigation.   

History of Parental Rights  

There is a long history discussing the importance and significance of parental rights.  This 

history can be traced to before the ratification of the US Constitution in Second Treatise of Civil 

Government by John Locke, stating in part that “…all parents were, by the law of nature, under 

an obligation to preserve, nourish, and educate the children they had begotten…” (as cited in 

Parent Rights Foundation, n.d., p. 1).  Locke’s 17
th

 Century philosphosy continued into the 20
th

 

Century, as it was later echoed by the United States Supreme Court (USSC) in Pierce v. Society 

of Sisters (1925).  The court held, “The child is not the mere creature of the State; those who 

nurture him and direct his destiny have the right, coupled with the high duty, to recognize and 

prepare him for additional obligations” (Pierce v. Society of Sisters, 1925).  And, again later in 

1979, the USSC declared, “…historically [the law] has recognized that natural bonds of affection 

lead parents to act in the best interests of their children...” and parents are therefore best able to 

make important decisions for their children (Parham v. J.R., 1979,  p. 602-603).  Further, the 

USSC also held in Wisconsin v. Yoder (1972) that, “The history and culture of Western 

civilization reflect a strong tradition of parental concern for the nurture and upbringing of their 

children. This primary role of the parents in the upbringing of their children is now established 

beyond debate as an enduring American tradition” (Wisconsin v. Yoder, 1972, p. 232). 
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Overall, there are 14 court cases that make up what is known as the Doctrine of Parental 

Rights (Parental Rights Foundation, n.d.):  

 Meyer v. State of Nebraska, 262 U.S. 390 (1923) 

 Pierce v. Society of Sisters, 268 U.S. 510 (1925) 

 Prince v. Commonwealth of Massachusetts, 321 U.S. 158 (1944) 

 Ginsberg v. New York, 390 U.S. 629 (1968) 

 Wisconsin v. Yoder, 406 U.S. 205 (1972) 

 Cleveland Board of Education v. LaFleur, 414 U.S. 632 (1974) 

 Moore v. East Cleveland, 431 U.S. 494 (1977) 

 Smith v. Organization of Foster Families, 431 U.S. 816 (1977) 

 Quilloin v. Walcott, 434 U.S. 246 (1978) 

 Parham v. J. R., 442 U.S. 584 (1979) 

 Santosky v. Kramer, 455 U.S. 745 (1982) 

 Reno v. Flores, 507 U.S. 292 (1993) 

 Washington v. Glucksburg, 521 U.S. 702 (1997) 

 Troxel v. Granville, 530 U.S. 57 (2000) 

But, what is the legal basis upon which a parent may protect these rights? The answer is 

found in the United States Constitution and the protection of Due Process, incorporated to the 

States through the 14
th

 Amendment requiring that the Government not deprive a person of life, 

liberty, or property without due process of law (Pimentel, 2016),.  For instance, The USSC stated 

in Troxel v. Granville (2000) that, “…the liberty interest…of parents in the care, custody, and 

control of their children is perhaps the oldest of the fundamental liberty interests recognized by 

[the] Court” (Troxel v. Granville, 2000).  Parental rights to care for and make decision for their 
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child are considered fundamental rights under the US Constitution and are protected by Due 

Process.  However, there was a shift in the test required when analyzing the fundamental rights of 

a parent.   

Historically, when a fundamental right is in jeopardy, such as Freedom of Speech, the court 

will apply what is known as Strict Scutiny.  This test requires that the government prove that the 

law or action was enacted/taken to further a compelling government interest, and it was narrowly 

tailored  (least restrictive) to meet those interests.    “A review of current litigation in the field of 

parental rights cannot be restated in a similar manner [as other fundamental rights]. Broad, 

confident statements are difficult to make with accuracy. There are many restrictions, exclusions, 

modifications, and limitations employed by the courts when discussing parental rights” (Farris, 

n.d., p. 4).  

History of the Best Interests of the Child Standard 

 The way in which child custody was determined by the courts evolved overtime.  Initially, 

child custody was based upon a patriarchal system, then shifting to a presumption that it is best 

for the child to remain with the mother, and then finally to the best interest of the child standard 

(Charlow, 1986; Carbone, 2016).  As discussed previously, the best interest standard is typically 

comprised of several different factors of consideration.  The weight provided to each of the 

factors held at the court’s discretion, which is where problems with consistency and predictability 

of rulings occur.  There were a couple different studies conducted in an effort to help determine 

those factors that the court held as most significant, and those studies found that Judges tended to 

focus primarily on characteristics of the parents as opposed to the characteristics and 

developmental level of the child and his/her relationship with parents (Charlow, 1986).  Judges 
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focused primarily on the parent’s “…(1) maturity and judgment; (2) mental stability; (3) ability to 

provide access to schools; (4) moral character; (5) ability to provide continuing involvement in 

the community; (6) financial sufficiency; and (7) sense of responsibility for the child” (Charlow, 

1986, p. 270).  Unfortunately, there is not much research on the significance of each element of 

the best interest standard and the impact on the child, but it has been research to establish the 

importance of children being free of parental conflict and enjoying a relationship with both 

parents.  Because being free from conflict and a child having a relationship with both parents is 

important, families impacted by domestic violence are more challenging to work with when 

considering what custody and visitation arrangement would be in the best interest of the child.   

Impact of this Legal Issue on Forensic Psychology Professionals 

 

Forensic psychology professionals (FP) can play an instrumental role in child custody 

cases in civil proceedings.  One of the major ways the FP  helps a family and/or court with child 

custody and visitation litigation is through child custody evaluations.  The American 

Psychological Association (APA) has set out guidelines for child custody evaluations.  The 

guidelines describe the importance of understanding the purpose of the child custody evaluation 

(as some evaluations may be less extensive than others), how best to prepare for a child custody 

evaluation, and conducting a child custody evaluation (APA, 2017).   

 In addition to the ethical guidelines, a FP should also be knowlegable of the latest 

research regarding child development, attachment theories, parenting styles, child abuse and 

neglect, and impact of domestic violence and abuse on a child and family. In addition, having a 

working knowledge on the legal system, and how child custody matters are managed in the 

courts.   
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Recent and Relavant Research 

 In Baude, Pearson & Drapeu (2016), a meta-analytic review of research on impacts of 

child custody on child adjustment.  The research shows a positive relationship between a child’s 

adjustment and parenting plans (aka child custody orders) that include joint custody of parents.  

There is some remaining question regarding the age of children, in particular impacts on children 

0-5 years of age.  Interestingly, and important to the focus of this research is the impact of 

conflict on the analysis of joint custody and impact on childhood adjustment concerns.   

Children in high conflict custody disputes resulting in joint custody have a greater risk of 

causing the child to have adjustment problems.  The frequency of the children’s transition 

between homes and the involvement of the child in the parents’ conflict were deemed of 

particular significance in the child having difficulties.  These findings would be an important 

consideration for a Forensic Psychology Professional working on a child custody case involving 

domestic violence.   

In Saunders, Faller, & Tolman (2016), it is conceded that there are differing views on how 

best to handle child custody matters involving domestic violence, and their research shows a 

tendency for many of those working in the field placing little credibility on those that raise 

domestic violence issues resulting in finding of joint custody as opposed to sole custody for the 

alleged survivor of domestic violence (Saunders, Faller, & Tolman, 2016).   Interestingly, when 

considering California’s rebuttable presumption that a perpetrator of domestic violence would  

presumably not be the best choice for the primary custodian of a child, the apparent lack of 

scienctific research on the topic is noteworthy.  What then is California basing the rebuttable 

presumption?  
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In a recent study by Dargis and Koenigs (2017), the researchers found a significant 

relationship between a child witnessing domestic violence and resulting psychopathy. “There is a 

substantial body of work suggesting that witnessing domestic violence, even in the absence of 

direct victimization, puts children at a greater risk for developing both internalizing and 

externalizing symptomology” (Dargis and Koenigs, 2017, p. 173).   In addition, research by 

Edleson (1999) discovered a variety of behavioral, emotional, and cognitive-functioning 

problems among children was associated with exposure to domestic violence (Edleson, 1999). 

Thus, it is puzzling how there is not more consistency of child custody orders when domestic 

violence is involved.  This is where the role of a FP can assist the court in making more sound 

and educated decisions in regard to child custody cases impacted by conflict and domestic 

violence.   

Working Knowledge of Legal System 

To be effective in educating the court in regard to what is in the best interests of a child, a FP 

should become familiar with how the court currently manages such cases.  As discussed 

previously, courts are not extraordinarily consistent in regard to the level of weight they place on 

a given element of the best interest standard, so having experience in the courtroom will assist in 

gaining a better understanding about how a Judge may or may not find significant would be 

important.  When unable to attend court frequently, seeking advise and understanding from 

attorneys in regard to the preferences and style of the Judge could also be helpful in gaining a 

good understanding about the legal dynamics of child custody cases.  Thus, to be effective, a FP 

will need to be adept in understanding research, and knowledgable enough with the court to 

convey the information in such a way that the court will understand and properly applied to child 

custody matters.   
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Ethical Dilemmas for Forensic Psychology Professionals  

 
Ethical dilemmas for forensic psychology professionals related to their role as child 

custody evaluators may include: beneficence and nonmaleficence, integrity, justice, and 

competence.   

FP’s have a duty of benefiecence, meaning that they, “… strive to benefit those with 

whom they work and take care to do no harm. In their professional actions, psychologists seek to 

safeguard the welfare and rights of those with whom they interact professionally and other 

affected persons” (APA, 2017, p. 1).  As a child custody evaluator, the FP’s focus should be 

upon the welfare of the child (i.e., the best interest of the child).  Striving and seeking out all 

relevant information that might provide a child the best child custody arrangement has its basis in 

benefiecence, but also in maintenance of neutrality.  A custody evaluator is placed in the middle 

of two feuding parents or people seeking a relationship and important role in a child’s life, thus 

neutrality is important for purposes of sound decision making and recommendation to the court.   

FP’s must “…promote accuracy, honesty, and truthfulness in the science, teaching, and 

practice of psychology” (APA, 2017, p. 2).  Honesty and integrity are not only important in the 

field of psychology, but also in the court of law.  In order for a FP to maintain his/her profession 

as a child custody evaluator, not only will the parents and guardians need to believe in and trust 

the FP, but the attorneys and court must also trust in the FP’s honesty and integrity.  Ways in 

which a FP can promote integrity is through gaining informed, written consent of the parents 

prior to engaging in the evaluation process.  Providing attorneys with the same information, and 

making it very clear what the relationship is between the FP and other parties involved in the 

case.  Also, clearly stating the purpose of the evaluation, and making sure everyone clearly 

understands what the job of the FP is to do for the family before starting.    
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Considering that FP’s performing custody evaluations are primarily working with clients 

in the court, justice becomes an important ethical consideration.  FP’s “… recognize that fairness 

and justice entitle all persons to access to and benefit from the contributions of psychology and to 

equal quality in the processes, procedures, and services being conducted by psychologists” (APA, 

2017, p. 3). This ethical consideration is related to the discussion points above; it is important to 

be very clear about the process and focus of the child custody evaluation.  Equally providing 

information to both sides of the case is important to maintain impartiality and a semblance of 

fairness to all sides of a case.   

Further, it is important that FP’s”… provide services, teach, and conduct research with 

populations and in areas only within the boundaries of their competence, based on their 

education, training, supervised experience, consultation, study, or professional experience” 

(APA, 2017, p. 4). Since child custody evaluations for litigation is a specialized field, it is very 

important that the FP understand what he or she knows and what his or her limitations are in 

practice.  Again, this ethical consideration also ties into the others such as honesty and integrity, 

as an ethical practioner will recognize the boundarties of his or her competence, and will seek out 

training and competency, if continuing to pursue the practice of child custody evaluations.  The 

APA has set out guidelines for practioners conducting child custody evaluations.  These best 

practices will be discussed in more depth below.   

Best Practices for Forensic Psychology Professionals  

 
As discussed previously, the APA has set out guidelines for child custody evaluations. 

The guidelines are set up in five categories to include: purpose, preparation, conducting child 

custody evaluations, conclusion, and a reference section (APA, 2017). The purpose of the 

evaluation is to assist the court in determining what is in the best interest of the child while 
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keeping the child’s interest paramount while being considerate and understanding of the concerns 

of the parents (APA, 2017).  The evaluation should focus on the parenting attributes, the child’s 

psychological needs and the resulting needs (APA, 2017).   

Next, preparation to conduct the child custody evaluation includes, gaining and/or 

maintaining competencies, striving for impartiality, being cognizant of cultural diversity, and 

avoiding conflicts of interest and multiple relationships (APA, 2017).  The custody evaluation 

itself includes the FP striving to create a scope for the evaluation to meet the needs of the court 

and the referral questions, gaining informed consent, utilizing multiple methods of information 

gathering techniques, proper interpretation of assessment data, basing recommendation on the 

best interest standard (tying back into the earlier discussion on the importance of a FP having a 

working knowledge of the law), and maintaining professional and complete records (APA, 

2017).   

 

Best Practices and Contribution to Social Change 

 

“Psychology cannot tell people how they ought to live their lives. It can however, provide 

them with the means for effecting personal and social change” (Bandura, 1977).  With the 

prevalence of divorce and child abuse and neglect in our country as discussed in the introduction, 

society must continue to strive toward protecting children from the behavior of adults that could 

harm them physically and psychologically.   Striking a balance of psychology and the law when 

creating legislation and procedures on the creation of child custody and visitation orders is ripe 

for further development and change in our society.  The US Constitution provides a strong legal 

basis for the protection of parental rights, and at the same time, there are also the rights of 

children to consider as well.  Historically, children were simply property of their fathers, but 
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through growth and intellectual development, children have been realized to be so much more.  

Certainly cliché, but children are our future, and without change and progress toward developing 

and implementing best practices in the field of forensic psychology and child custody evaluation 

much opportunity will be lost to potentially prevent a young child from being psychologically 

harmed in a home filled with conflict, or living with a perpetrator of domestic violence.  As 

eloquently stated by Charlow (1986), “The legal system cannot eliminate all of the problems 

caused by antagonistic parents, but it can minimize the damage that conflict inflicts on the child” 

(Charlow, 1986, p. 281).   

Through research and practice, a forensic psychology professional is perfectly suited to 

invoke change in legislation and court management of family law matters such as child custody.  

More research is needed in this area to better assist the legal field in their practice, as the 

evidentiary standards for expert testimony can be stringent (i.e., Daubert Standard).  

Conclusion 

 
 

Child custody is a complex, emotionally charged, expensive, and highly litigated matter 

in the United States.  Child custody matters occur between divorcing parents, unmarried parents, 

parents and grandparents, and parents and the government.  In order to decide these cases, courts 

currently use a legal principle known as the child’s best interest standard.  Approximately 22 

States and the District of Columbia list in their statutes specific factors for courts to consider in 

making determinations regarding the best interests of the child.  Tennessee has 10 elements of 

consideration for the best interest standards, whereas California has an unexhaustive list of 5 

factors.  Both Tennessee and California include concerns regarding domestic violence and abuse 

by one parent or the other, but California has created a higher level of protection for children that 
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might end up in primary care of a perpetrating parent through use of a rebuttable presumption 

that deems placing a child in the care of the abuser as determintal.   

Considering the societal norms and legal history of parental rights up to the present day 

legalities of the issue, it truly highlights the tenuous relationship between fundamental rights of 

the parent, the child, and the psychological impacts surrounding custody decisions.  This level of 

complexity at the intersection of law and psychology is ground ripe for research and professional 

practice of a forensic psychology professional.  Sparce research, inconsistent application of the 

best interest standards to cases, serious concerns surrounding the negative impacts of conflict and 

domestic violence on children create opportunity for the development and implementation of best 

practices for ethical considerations, as well as for invoking much needed social change in the 

field of child custody.   
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