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Abstract 

When a juvenile commits murder, it creates such a horrible dilemma.  The tragic deaths of 

the victims coupled with the loss of such a young life to the mercy of the criminal justice system.  

As a forensic psychology professional it is important to not get wrapped up in the emotions of 

cases such as these, and be mindful of empathy bias.  Further, forensic psychologists should 

have: a good understanding of case law and legal precedent (federal and state), understanding of 

the facts of the case (risk factors), available and appropriate risk assessments, dangers of empathy 

bias, and also a good understanding and adherence to ethical practice.    
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Juvenile Offenders 

Supreme Court Justice Kennedy said, “ life –without-parole sentence is always 

unconstitutionally cruel and unusual punishment for a juvenile offender” (Totenberg, 2016). 

When a juvenile commits murder, it creates such a horrible dilemma.  The tragic deaths of the 

victims coupled with the loss of such a young life to the mercy of the criminal justice system.  As 

a forensic psychology professional it is important to not get wrapped up in the emotions of cases 

such as these, and be mindful of empathy bias.  Further, forensic psychologists should have: a 

good understanding of case law and legal precedent (federal and state), understanding of the facts 

of the case (risk factors), available and appropriate risk assessments, dangers of empathy bias, 

and also a good understanding and adherence to ethical practice.    

The Law and Juvenile Offenders 

On June 25, 2012, in a 5 -4 opinion, the U.S. Supreme Court ruled that the Eighth 

Amendment’s prohibition of cruel and unusual punishment forbids a sentencing scheme that 

mandates life in prison without the possibility of parole for juvenile homicide offenders” (APA, 

n.d.).  This USSC decision certainly may cause some to cringe, and others to breath a huge sigh 

of relief, however as a forensic psychology professional, the emotional reaction or empathy-bias 

must be set aside to evaluate the question asking whether or not juveniles should be transferred to 

adult court and prison for criminal charges.   

In their brief to the court, the APA argued four key points regarding juveniles and why they 

should not be held to an adult standard in the criminal justice system: juveniles are less capable 

of mature judgement than adults, juveniles are more vulnerable to negative external capable of 

mature judgement than adults, juveniles are more vulnerable to negative external influences, 

juveniles have a greater capacity for change and reform, and juveniles’ psychosocial immaturity 
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is consistent with recent research regarding adolescent brain development (APA, n.d.).  

Interestingly, in the infamous Tate case where a 12 year old boy killed a 6 year old little girl 

using a “wrestling defense,” the Florida court considered competency standards as set in Dusky v. 

Unitied States (1960) where the court measures the defendant’s ability to intelligently confer 

with his/her attorney, and if he/she has rational understanding of the charges and case against 

him/her (Dale, 2004).   

Juvenile criminal defendants should not be held to an adult criminal justice standard for 

reasons argued in the APA brief coupled with the US Constitutional Eighth Amendment 

protection against cruel and unusual punishment.  In addition, applying the Dusky v. United 

States (1960) competency standard, it further supports the position to not impose adult criminal 

justice policy on juveniles.   

Research continues to confirm that development characteristics “…their immaturity, their 

vulnerability, and their changeability – render them, as a group, very different from adults” 

(APA, n.d., p. 19).  Given these differences, how can society treat adults and juveniles the same?  

And, if society were to treat juveniles the same as adults, even with known scientific proof that 

there are in fact developmental and psychological differences would that not result in cruel and 

unusual punishment in violation of the 8
th

 Amendment of the US Constitution?  This is not a new 

concept; there are penal protections in place for those suffering intellectual disabilities, so why 

not for children that fail to meet society’s legal standards?   

Finally, applying Dusky v. United States (1960) which requires that a criminal defendant have 

competency to stand trial based upon the ability to understand the charges against them, as well 

as their ability to intelligently confer with counsel, it is highly unlikely that nay child would meet 

this standard, thus would it not be unconstitutional based upon Dusky and violation of Due 
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Process?  So, what standard should be used to test the competency of a juvenile offender? Prior 

to the 1960’s the focus on juvenile offenders was on rehabilitiation, but then it gradually shifted 

toward more punitive practices, which is puzzling (Warren, Jackson, and Coburn, 2016).  It is 

hard not to wonder if the shift was due to or related to the civil rights movement, but I digress.   

Justice Kennedy in support of not allowing juvenile offenders suffer life imprisonment 

without possibility of parole stated in part, “…that a life –without-parole sentence is always 

unconstitutionally cruel and unusual punishment for a juvenile offender” qualifying his statement 

with an exception of depravity, but nonetheless supporting the finding that due to the difference 

between juveniles and adults there should be some distinction (Totenberg, 2016).   

Thus, due to the developemental and psychological differences established in scientific 

research, and the legal protections against cruel and unusual punishment, and the requirements 

set forth in the due process clause of the US Constitution, and need for competency to stand trial, 

juvenile criminals should not be held to the same standards as an adult.   

Tennessee Law: Juveniles and Capital Offenses 

Generally, Tennessee has a philosophy of rehabilitation for juvenile offenders.  Even the 

most serious offenders are sent to youth development centers, although highly secure with fences 

and heavy steal doors (TN Dept. Children Services, n.d.). “Tennessee’s Youth Development 

Center philosophy combines the safety and security of a hardware secure facility with the 

consistency and structure of a well-trained treatment staff who work in direct conctact with small 

groups of youth the create supportive and encouraging relationships” (TN Dept. Children 

Services, n.d.).  

However, despite the existence of juvenile courts and a philosophy of rehabilitation, 

many youth are still tried as adults (NJDC, 2016). Tennessee has two ways that juveniles can be 
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prosecuted as adults: 1) Tenn. Code § 37-1-134 (Discretionary Waiver), and 2) Tenn. Code § 37-

1-134(c) (Once an adult, always an adult) (as cited in NJDC, 2016). The Discretionary Waiver 

pertains to any child 16 years or older at the time of the alleged criminal act, or under the age of 

16 when charged with “serious” felony offense (NJDC, 2016).  And, “Once an Adult, Always an 

Adult”  which is where the juvenile court’s jurisdiction is terminated and the child is transferred 

into the adult justice system. Futher, TN Rule 208 (Transfer to Adult Court) sets out the 

procedure to transfer an alleged juvenile offender to the adult court (TN Courts, 2017).   

Risk Factors of Shooter 

In the case of the Teenage Shooter (Laureate, 2016), Jake (the teenage shooter) is a 

sophomore in high school.  This likely places his age between 15 -16 years old.  His father, with 

whom he resides was released from prison about 2 years ago after serving 7 years for armed 

robbery.  Jake’s father is currently on parole, and is prohibited from owning a firearm.  Although, 

the father is prohibited from owning a firearm under the conditions of his parole, Jake told his 

girlfriend that his father does own a gun, and he intends to use it to shoot the principal and his 

English teacher.  Jake meets regularly with his probation officer, and he admitted to saying those 

things to his girlfriend.  Jake complains of stress, and teachers and staff making fun of him – 

making him look bad.  There are several risks here to consider: 1) age of Jake; 2) family history 

of violence; 3) possible access to weapon; 4) verbal threats; and 5) a detailed plan of attack.   

Risk Assessment Instruments 

Considering the risk to the community and the risk to the juvenile entering the adult 

judicial system, there are several types of risk assessment instruments that may be appropriate for 

Jake, the school shooter.  With consideration to the risk to the community, one risk assessment 

that may be used is the Psychopathy Checklist Revised Versition (PCL-R).  In his lifelong work 
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studying psychopathy, Dr. Hare successfully developed, although somewhat controversial, the 

first version of the PCL, a checklist to measure a person’s psychopathy.  There is now the revised 

version, PCL-R.  This new version is used to seek and scale characteristics associated with 

psychopathy for the purpose of assessing risk.  Psychopathy characterisitics include: glib and 

superficial charm, grandiosity, need for stimulation, pathological lying, cunning and 

manipulativeness, lack of remorse or guilt, shallow affect, callousness and lack of empathy 

(Bullins, 2017; Hare, 2016).  Although these characteristics may be appreciated in a cut-throat 

corporate world, they are less appreciated in day to day society and within interpersonal 

relationships (Bullins, 2017).  Psychopaths are not always physically violent, but they are a 

danger in that they have no regard for the other, and are motivated by self-interest at no cost.   

Based on the PCL-R, the potential risk factors that should be addressed to assess future 

risk of an individual include interpersonal relations, anti-social tendency, affect, and lifestyle 

choices, with antisocial tendencies being the biggest predictor of future criminal behavior and 

high scores in the affect category are predictive of violent behavior (Hare, 2016).   

Turning focus to the risk of the juvenile entering the adult judicial system, assessing 

Jake’s competency to stand trial will be needed.  The competency will require that the juvenile 

understands the charges faced, the procedure, and the ability to reasonably confer with the 

attorney.  The forensic psychology professional will need to be careful to properly assess the 

juvenile’s true maturity to meet the competency requirements and not be influenced by the 

juvenile’s physical appearance that might appear more adult like.   

Empathy Bias 

Competency issues surrounding the death penalty are ones that trigger a high emotional 

reaction for me personally, and definitely would result in an empathy bias should I be tasked with 
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the job of assessing a death row inmate’s competency to be put to death by the State.  The 

Supreme Court provided some guidance to determine the level of competency required in order 

to not violate an individual’s Eighth Amendment protection against cruel and unusual 

punishment, but just like much of the rules established by case law and other legal principles they 

are not very definitive.  In Atkins v. Virginia (2002), …the court offered a two pronged definition 

of mental retardation: the defendant’s intellectual functioning would be ‘subaverage,’ and the 

defendant would also show significant limitations in adaptive skills such as communication, self-

care, and self-direction, both of which manifested themselves before the age of 18” (Shuman & 

Zervopoulos, 2015, p. 6).  Using this frame work, the individual States are then tasked with 

creating their own statutory requirements to assure its citizens that their Constitutional rights are 

protected (Shuman et al., 2015).   

My empathy-bias in regard to competency for capital punishment is two pronged: 1) 

working with individuals with developmental disorders and delays has provided an opportunity 

to build relationships and bonds with people that may fall into the category of “subaverage” 

intelligence, and 2) I am opposed to the death penalty.  For these two reasons, it is highly 

unlikely I would ever be able to perform an assessment on an individual knowing that their 

assessment results would lead to death.   

Honestly, it is very difficult for me to grasp how any psychologist, charged with the 

ethical “duty to no harm” could perform an assessment with the knowledge that the outcome may 

result in the death of the person he/she is assessing.  I’m unsure how to “square up the two” even 

without considering my own bias against the death penalty.  Of course, one could attempt to 

separate the roles: the psychologist is only giving the assessment, and the court is the ultimate 
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decision maker regarding the sentencing.  Yet, knowing the weight of the assessment results, it 

would be very challenging for me to make the distinction.   

Although not nearly as strong a reaction as to the death penalty, I feel strongly that 

juvenile offenders should not be tried as adult, and most certainly not be put to death for their 

crimes.  Because of this, if working in the field as a forensic psychology professional I would 

need to be mindful of my tendency toward empathy bias in this regard.  Much of my feelings 

stem from a sense of failure as a member of the community seeing children commit such heinous 

acts.  I believe that everyone in the community has a responsiblity to children, and if a child is 

being abused and/or neglected, and as a result commits a crime, it is like the child fell through 

the cracks.  Punishing a child as an adult when developmentally and psychologically they are not 

fully grown and mature, as discussed in the introduction of this paper is cruel and unusual. And, 

the death penalty for a child is absolutely unthinkable.  

Ethical Concerns 

 Since a psychologist is charged ethically to avoid harm to others (APA, 2010), insuring 

that empathy bias does not cause inaccurate assessments or recommendations is vital.  Proper 

management of empathy bias through awareness, collaborating with other professionals about 

feelings, and strict adherence to assessment protocols and understanding of assessment tools are 

essential to protecting clients against empathy bias (AP-LS, n.d.).  

Having good reflective skills and understanding oneself are great skills to have in order to 

provide protection against the effects of empathy bias.  Not being familiar with one’s tendency 

toward bias will guard against irrational thought and recommendations based upon subjectivity.  

In addition, having professionals colleagues that one might collaborate with to share any 

concerns regarding objectivity and impacts of bias is another way to help guard against 
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inadvertently harming a client.  This is something that I do often, of course being mindful of 

confidentiality, but having another professional to discuss the facts of the case, and the feelings I 

am having , helps me verbalize, and in turn grounds myself in more objective thought and 

understanding of a situation.   

Conclusion 

When a juvenile commits murder, it creates such a horrible dilemma.  The tragic deaths of 

the victims coupled with the loss of such a young life to the mercy of the criminal justice system.  

As a forensic psychology professional it is important to not get wrapped up in the emotions of 

cases such as these, and be mindful of empathy bias.  Further, forensic psychologists should 

have: a good understanding of case law and legal precedent (federally and locally), understanding 

of the facts of the case, available and appropriate risk assessments, dangers of empathy bias, and 

also a good understanding and adherence to ethical practice.    
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